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STATE OF HAWAII 
 

CONTRACT FOR GOODS OR SERVICES 
BASED UPON 

COMPETITIVE SEALED BIDS 
   

This  Contract,  executed  on  the  respective  dates  indicated  below, is  effective  as  of  

      , between the Department of Hawaiian Home Lands , 
(Insert name of state department, agency, board or commission) 

State of Hawaii ("STATE"), by its Chairman, Hawaiian Homes Commission , 
 (Insert title of person signing for State) 

(hereafter also referred  to  as the  HEAD OF THE  PURCHASING AGENCY or designee (“HOPA”)),  
whose address is                      91-5420 Kapolei Parkway, Kapolei, Hawaii 96707  
 and   
("CONTRACTOR"), a   

(Insert corporation, partnership, joint venture, sole proprietorship. or other legal form of the Contractor)  

under the laws of the State of Hawaii , whose business address and federal  
and state taxpayer identification numbers are as follows:   
  

RECITALS  
 A.      The  STATE  desires  to  retain  and  engage the CONTRACTOR to provide  the  
goods or services, or both, described in this Contract  and  its attachments, and the CONTRACTOR  is    
agreeable to providing said goods or services, or both.  
 B.      The STATE has issued an invitation for competitive sealed bids, and has received   
and reviewed bids submitted in response to the invitation.    
 C.      The solicitation for bids and the selection of the CONTRACTOR were made in  
accordance with section 103D-302, Hawaii Revised Statutes ("HRS"), Hawaii Administrative Rules, Title
3, Department of Accounting and General Services, Subtitle 11 ("HAR"), Chapter 122, Subchapter 5, and
applicable procedures established by the appropriate Chief Procurement Officer ("CPO").  
 D.      The  CONTRACTOR  has  been  identified  as  the  lowest  responsible  and  
responsive bidder whose bid meets the requirements and criteria set forth in the invitation.    
 E.      Pursuant to HHCA of 1920 , the  STATE   
                                    (Legal authority to enter into this Contract)  

is authorized to enter into this Contract.  
 F.      Money is available to fund this Contract pursuant to:  
    (1)   

(Identify state sources) 

or (2)   
                     (Identify federal sources) 

or both, in the following amounts:    State $   
Federal $        

                           NOW, THEREFORE, in consideration of the promises contained in this Contract, the 
STATE and the CONTRACTOR agree as follows: 

 
 

                            1.     Scope of Services.  The CONTRACTOR shall, in a proper and satisfactory 
manner  as  determined  by  the STATE, provide  all  the goods or services,  or both,  set  forth  in  the   
Invitation for Bids number IFB-24-HHL-012  ("IFB") and the CONTRACTOR'S accepted bid (“Bid"),   
both of which, even if not physically attached to this Contract, are made a part of this Contract.  
 2.        Compensation.  The CONTRACTOR shall  be  compensated for goods supplied    
or   services  performed,  or  both,  under  this  Contract  in  a  total amount  not to exceed  
 DOLLARS  
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($  ), including approved costs incurred and taxes, at the time and in the manner set   
forth in the IFB and CONTRACTOR'S Bid.  
                            3.       Time of Performance.  The services or goods required of the CONTRACTOR 
under this Contract shall be performed and completed in accordance with the Time of Performance set 
forth in Attachment-S3, which is made a part of this Contract.    
                            4.       Bonds.  The CONTRACTOR   is required to provide or    is not required to 
provide:  a performance bond,  a payment bond,  a performance and payment bond, each in the   
amount of  DOLLARS  ($  ).  
                            5.       Standards of Conduct Declaration.  The Standards of Conduct Declaration of the 
CONTRACTOR is attached to and made a part of this Contract.  
                            6.    Other Terms and Conditions.   The General Conditions and any Special Conditions 
are attached to and made a part of this Contract.  In the event of a conflict between the General 
Conditions and the Special Conditions, the Special Conditions shall control.  In the event of a conflict 
among the documents, the order of precedence shall be as follows:  (1) this Contract, including all 
attachments and addenda; (2) the IFB, including all attachments and addenda; and (3) the 
CONTRACTOR'S Bid.  
 7.       Liquidated Damages.    Liquidated  damages  shall  be assessed in the amount of  
----------------------------- ONE THOUSAND AND NO/100 -------------------------------------- DOLLARS  
($ 1,000.00 ) per day, in accordance with the terms of paragraph 9 of the General Conditions.  
                           8.        Notices.   Any written notice required to be given by a party to this Contract 
shall be (a) delivered personally, or (b) sent by United States first class mail, postage prepaid. Notice to 
the STATE shall be sent to the HOPA'S address indicated in the Contract. Notice to the 
CONTRACTOR shall be sent to the CONTRACTOR’S address indicated in the Contract. A notice shall 
be deemed to have been received three (3) days after mailing or at the time of actual receipt, whichever 
is earlier.  The CONTRACTOR is responsible for notifying the STATE in writing of any change of 
address.  
                          IN VIEW OF THE ABOVE, the parties execute this Contract by their signatures, on the 
dates below, to be effective as of the date first above written.  
  

 STATE  

   
(Signature) 

  Kali Watson  
(Print Name) 

 Chairman, Hawaiian Homes Commission  
(Print Title) 

        

 (Date)  
 CONTRACTOR  
CORPORATE SEAL  
       (If available)   

(Name of Contractor) 

   
(Signature) 

        
(Print Name) 

       * 
(Print Title) 

        
APPROVED AS TO FORM: (Date)  

        
Deputy Attorney General  
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STATE OF HAWAII 
 

CONTRACTOR'S   
STANDARDS OF CONDUCT DECLARATION 

For the purposes of this declaration:  
"Agency" means and includes the State, the legislature and its committees, all executive 
departments, boards, commissions, committees, bureaus, offices; and all independent 
commissions and other establishments of the state government but excluding the courts.   

"Controlling interest" means an interest in a business or other undertaking which is sufficient in 
fact to control, whether the interest is greater or less than fifty per cent (50%).  
 

"Employee" means any nominated, appointed, or elected officer or employee of the State, 
including members of boards, commissions, and committees, and employees under contract to 
the State or of the constitutional convention, but excluding legislators, delegates to the 
constitutional convention, justices, and judges. (Section 84-3, HRS). 

 
 

On behalf of        , CONTRACTOR, the  
undersigned does declare as follows:  
 

1.         CONTRACTOR  is*  is not a legislator or an employee or a business in which a legislator 
or an employee has a controlling interest. (Section 84-15(a), HRS). 

 

2.       CONTRACTOR has not been represented or assisted personally in the matter by an individual 
who has been an employee of the agency awarding this Contract within the preceding two years 
and who participated while so employed in the matter with which the Contract is directly 
concerned. (Section 84-15(b), HRS). 

 

3.       CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or 
other compensation to obtain this Contract and will not be assisted or represented by a legislator 
or employee for a fee or other compensation in the performance of this Contract, if the legislator 
or employee had been involved in the development or award of the Contract. (Section 84-14 (d), 
HRS). 

 

4.       CONTRACTOR has not been represented on matters related to this Contract, for a fee or other 
consideration by an individual who, within the past twelve (12) months, has been an agency 
employee, or in the case of the Legislature, a legislator, and participated while an employee or 
legislator on matters related to this Contract. (Sections 84-18(b) and (c), HRS).  

  CONTRACTOR understands that the Contract to which this document is attached is voidable on behalf 
of the STATE if this Contract was entered into in violation of any provision of chapter 84, Hawaii 
Revised Statutes, commonly referred to as the Code of Ethics, including the provisions which are the 
source of the declarations above. Additionally, any fee, compensation, gift, or profit received by any 
person as a result of a violation of the Code of Ethics may be recovered by the STATE.  
  

* Reminder to Agency:

 

  If the "is" block is 
checked and if the Contract involves goods or 
services of a value in excess of $10,000, the 
Contract must be awarded by competitive 
sealed bidding under section 103D-302, HRS, 
or a competitive sealed proposal under section 
103D-303, HRS. Otherwise, the Agency may 
not award the Contract unless it posts a notice 
of its intent to award it and files a copy of the 
notice with the State Ethics Commission. 
(Section 84-15(a), HRS). 

CONTRACTOR  
By        
 (Signature)  
Print Name        

  Print Title        
  Name of Contractor        
       
Date        
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Project: Keokea-Waiohuli Development Phase 2B  
Location: Keokea & Waiohuli, Kula, Island of Maui  
Contractor: TBD 
  
Pursuant to 103D, Hawaii Revised Statutes, the CONTRACTOR shall perform and provide the Scope of 
Services listed below and detailed in Invitation for Bids IFB-24-HHL-012 and in CONTRACTOR's 
proposal submitted     , 2024, in a proper and satisfactory manner as determined 
by the STATE and in accordance with all Federal, State and local laws, both of which are incorporated 
by reference. 
 
The prices herein for the following items shall include all materials, labor, tools, equipment, machinery 
and all incidentals necessary, including excavation and backfill, to install or to construct these items in 
place complete and in accordance with the plans and specifications. 
 

I. Mass Grading (Items 1 to 2, inclusive) 

II. Road Construction (Items 3 to 29, inclusive) 

III. Drainage System (Items 30 to 42, inclusive) 

IV. Swale Construction (Items 43 to 55, inclusive) 

V. Water System (Items 56 to 76, inclusive) 

VI. Electrical and Telecommunication System (Items 77 to 78, inclusive) 

VII. Miscellaneous Items (Items 79 to 89, inclusive) 
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Project: Keokea-Waiohuli Development Phase 2B 
Location: Keokea & Waiohuli, Kula, Island of Maui  
Contractor: TBD 
      
 
The State shall pay the CONTRACTOR a sum not to exceed        
 
           AND ____/100 DOLLARS  
 
($     ) for the satisfactory completion of the work under this contract.  
 

I. Mass Grading (Items 1 to 2, inclusive) 

II. Road Construction (Items 3 to 29, inclusive) 

III. Drainage System (Items 30 to 42, inclusive) 

IV. Swale Construction (Items 43 to 55, inclusive) 

V. Water System (Items 56 to 76, inclusive) 

VI. Electrical and Telecommunication System (Items 77 to 78, inclusive) 

VII. Miscellaneous Items (Items 79 to 89, inclusive) 
 
 

TOTAL: $ ________________ 
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Project: Keokea-Waiohuli Development Phase 2B 
Location: Keokea & Waiohuli, Kula, Island of Maui  
Contractor: TBD 
 
 
1. The Time of Performance for this Contract shall be Five Hundred Fifty (550) Calendar Days 

from the effective date specified in the Notice to Proceed, unless extended by delays excused by 
the STATE as documented in writing.  The Notice to Proceed shall be issued by the STATE 
separately to the CONTRACTOR.   

 
2. This Contract shall expire on the date on which the later of the following occurs:   

(a) the State makes final payment to the CONTRACTOR in accordance with (1) paragraph 17(d)  
of the General Conditions (AG-008 103D General Conditions) and (2) no dispute between 
the parties hereto as to the Work or other obligations of the CONTRACTOR hereunder is 
outstanding, or  

 (b) the STATE issues a Final Acceptance letter to the CONTRACTOR. 
 
3. The Contract expiration date is for administrative purposes only and not to be confused with the 

Time of Performance which refers to the time in which the CONTRACTOR is required to 
complete the work, or with any continuing obligations on the part of the CONTRACTOR. 
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Attachment – S4 
STATE OF HAWAII 

 

CERTIFICATE OF EXEMPTION  
FROM CIVIL SERVICE 

  
1.            By Heads of Departments Delegated by the Director of the Department of Human Resources

Development (“DHRD”).*  

 
 

            Pursuant to a delegation of the authority by the Director of DHRD, I certify that the services to 
be provided under this Contract, and the person(s) providing the services under this Contract are exempt 
from the civil service, pursuant to § 76-16, Hawaii Revised Statutes (HRS).  
              
(Signature) (Date) 

Kali Watson 

 
 

(Print Name) 

Chairman, Hawaiian Homes Commission  
(Print Title) 

  
              * This part of the form may be used by all department heads and the heads of attached agencies to whom the Director 
of DHRD expressly has delegated authority to certify § 76-16, HRS, civil service exemptions.  The specific paragraph(s) of  
§ 76-16, HRS, upon which an exemption is based should be noted in the contract file.  If an exemption is based on  
§ 76-16(b)(15), the contract must meet the following conditions: 
     (1)  It involves the delivery of completed work or product by or during a specific time; 
     (2)  There is no employee-employer relationship; and 
     (3)  The authorized funding for the service is from other than the "A" or personal services cost element. 
 
NOTE:  Not all attached agencies have received a delegation under § 76-16(b)(15).  If in doubt, attached agencies should check 
with the Director of DHRD prior to certifying an exemption under § 76-16(b)(15).  Authority to certify exemptions under §§76-
16(b)(2), and 76-16(b)(12), HRS, has not been delegated; only the Director of DHRD may certify §§ 76-16(b)(2), and  
76-16(b)(12) exemptions.  

 

 
2.            By the Director of DHRD, State of Hawaii.  

  
            I certify that the services to be provided under this Contract, and the person(s) providing the 
services under this Contract are exempt from the civil service, pursuant to §76-16, HRS.  
              
(Signature) (Date) 

      

 
 

(Print Name) 

       
(Print Title, if designee of the Director of DHRD)  
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Project: Keokea-Waiohuli Development Phase 2B 
Location: Keokea & Waiohuli, Kula, Island of Maui  
Contractor: TBD 
 
SC-01  INTERCHANGEABLE TERMS 

  The following terms are one and the same: 

       a.     “Contract” and “Agreement”. 
       b.     “Department of Hawaiian Home Lands” “Department” “DHHL” and “STATE”. 
         
SC-02  INSURANCE COVERAGE 

The CONTRACTOR shall obtain separate insurance coverage for this project that complies 
with the requirements set forth in the DHHL Construction General Conditions, Article 7, 
Section 7.3, as amended.  Payment for all work required to comply with this item will not 
be paid for separately but shall be considered incidental to the various contract items. 

CONTRACTOR shall maintain insurance acceptable to the STATE in full force and 
effect throughout the term of this Contract.  The policies of insurance maintained by 
CONTRACTOR shall provide the following minimum coverage: 

Coverage Limit 

General Liability Insurance 

(occurrence form) 

Bodily Injury and Property Damage (combined 
single limit):  $1,000,000 per occurrence and 
$2,000,000 aggregate 

Personal Injury:  $1,000,000 per occurrence and 
$2,000,000 aggregate 

Automobile Insurance (covering all 
owned, non-owned and hired 
automobiles) 

Bodily Injury:  $1,000,000 per person and 
$1,000,000 per occurrence. 

Property Damage:  $1,000,000 per accident or 
combined single limit of $2,000,000. 

Workers Compensation (statutory 
limit is required by laws of the State 
of Hawaii)  

Insurance to include Employer’s Liability.  Both 
such coverages shall apply to all employees of 
the CONTRACTOR and, in case any 
subcontractor fails to provide adequate similar 
protection for all his employees, to all employees 
of subcontractors. 

Builder’s Risk covering the 
CONTRACTOR and all 
Subcontractors 

100% Replacement Value 

Fire and extended coverage 100% Replacement Value 

Malicious Mischief 100% Replacement Value 
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Flood Insurance, if applicable Maximum Coverage available 

  
a. The State of Hawaii, Department of Hawaiian Home Lands, its elected and appointed 

officials, officers, employees, and agents shall be named as additional insured with respect 
to operations, services or products provided to the State of Hawaii.  CONTRACTOR agrees 
to provide to the DHHL, before the effective date of the Contract, certificate(s) of insurance 
necessary to evidence compliance with insurance provisions of this Contract.  
CONTRACTOR shall keep such insurance in effect and the certificate(s) on deposit with 
DHHL during the entire term of this Contract.  Upon request by the STATE, 
CONTRACTOR shall furnish a copy of the policy or policies. 

b. Failure of CONTRACTOR to provide and keep in force such insurance shall be regarded 
as a material default under this Contract.  The STATE shall be entitled to exercise any or 
all of the remedies provided in this Contract for default of CONTRACTOR. 

c. The procuring of such required policy or policies of insurance shall not be construed to 
limit CONTRACTOR’s liability under this Contract or to fulfill the indemnification 
provisions and requirements of this Contract.  Notwithstanding said policy or policies of 
insurance, CONTRACTOR shall be obliged for the full and total amount of any damage, 
injury, or loss caused by negligence or neglect connected with this Contract. 

d. CONTRACTOR shall immediately provide written notice to the contracting department 
 or agency should any of the insurance policies evidenced on its Certificate of 
 Insurance form be cancelled, limited in scope, or not renewed upon expiration.   

e. DHHL is a self- insured State agency.  CONTRACTOR’s insurance shall be primary.  Any 
insurance maintained by the State of Hawaii shall apply in excess of, and shall not 
contribute with, insurance provided by CONTRACTOR. 

f. The CONTRACTOR shall require all subcontractors to have in full force and effect the 
same insurance coverage as required of the CONTRACTOR.  Such insurance shall name 
the State of Hawaii, Department of Hawaiian Home Lands, its elected and appointed 
officials, officers, employees, and agents as additional insured with respect to operations, 
services or products provided to the State of Hawaii.  The CONTRACTOR shall be 
responsible to enforce its subcontractors’ compliance with these insurance requirements 
and CONTRACTOR shall, upon request, provide the STATE a copy of the policy or 
policies of insurance for any subcontractor. 

 
SC-03 COMPLETION SCHEDULE AND LIQUIDATED DAMAGES 

The CONTRACTOR shall complete all work as specified or indicated in the Contract 
Documents on or before Five Hundred Fifty (550) calendar days after receiving written 
Notice to Proceed, subject to extensions, as may be granted. 

In case of failure on the part of the CONTRACTOR to complete the work within the time 
specified, the CONTRACTOR shall pay to DHHL as liquidated damages, and not as a 
penalty, $1,000.00 per calendar day for each day that the project, in its entirety, remains 
incomplete. 
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SC-04 PROCESS THROUGH DHHL 

Any and all submittals, reports, requests, claims and notices under the contract shall be 
processed through Land Development Division Project Manager, at Hale Kalanianaole, 91-
5420 Kapolei Parkway, Kapolei, Hawaii 96707.   
 

SC-05 SURVEYING SERVICES 

Any surveying services required shall be the responsibility of the CONTRACTOR and 
considered incidental to the scope of work under this contract and therefore covered under 
the terms of this contract.  No separate payment shall be made. 

Upon completion, the CONTRACTOR shall prepare an as-built plan for the project site in 
which the finished grades are certified by a Registered Land Surveyor.  Six (6) copies of 
the as-built plan shall be submitted to the Construction Manager and Engineer.  The cost 
of the as-built plan shall be incidental to the contract. No separate payment shall be made. 

SC-06 ALLOWANCES 

The proposal may contain payment items designated as allowances. Funds listed in 
allowance items are to be spent at the direction of DHHL.  The allowance is an estimate 
only and is subject to increase or decrease depending on the actual cost of the item.  The 
funds are for the direct costs of an item and all pricing, submittal and review, overhead, 
installation, profit, insurance, surety, processing of the issuance of checks for payment to 
other parties, and all other costs will be included.  No payment will be made for incidental 
costs. 

Allowances specifically set aside for construction work and materials will be negotiated 
when the scope of work is determined. Any unspent allowance costs will be deducted from 
the contract by change order prior to final payment. 
 

SC-07 CONTINGENT ITEMS 

The quantity shown in the Bid Form for contingent items is approximate only and for the 
purpose of obtaining a unit price bid.  The quantity may vary depending on the field 
conditions.  Payment for contingent items shall be made by multiplying the number of units 
authorized by the Engineer of such contingent item incorporated in the work by the unit 
price for such item set forth in the Bid Form.  Adjustments in the total lump sum bid price 
shall be made accordingly. 

SC-08 PERMITS AND FEES 

CONTRACTOR shall apply and pay for all permits and inspection fees as required by all 
governmental agencies having jurisdiction over this project. 
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SC-09 COORDINATION WITH OTHER PARTIES 

 The CONTRACTOR shall coordinate all the necessary work for temporary utility services, 
permanent service and appurtenances with the appropriate agencies, including but not 
limited to the Maui Department of Water, Maui Electric Company, Inc. (MECO), Maui 
County, Hawaiian Telcom, and Charter Communications. 

SC-10 COORDINATION WITH LESSEES 

Due to the presence of Lessees living on properties contained within and near this project, 
CONTRACTOR is responsible for communicating with all responsible owners of the 
subject properties from the beginning to end of the project term. 

SC-11 CONTRACTOR'S LICENSING 

It is the CONTRACTOR’s sole responsibility to review the requirements of this project 
and determine the appropriate CONTRACTOR's licenses that are required to complete the 
project.  If the CONTRACTOR does not hold all of the licenses required to perform a 
particular item of work on this project with its own workers, when bidding, he must list 
subcontractors that hold the appropriate licenses in its proposal. 

SC-12 WATER CHARGES AND REQUIREMENTS 

The CONTRACTOR shall be solely responsible for obtaining water to meet any 
requirements of the contract.  Unless otherwise indicated or provided for, any work, costs, 
charges and fees necessary to obtain water for this contract shall not be paid for separately 
but shall be considered incidental to the various contract items; no separate or additional 
payment will be made therefore.  
 

SC-13 SOIL AND DUST CONTROL 

To control the dust during construction, the CONTRACTOR shall have an adequate supply 
of water for dust control and if necessary, moisture conditioning of fill material at all times.  
The CONTRACTOR shall institute an erosion control program and dust control program 
to minimize soil erosion and wind erosion and airborne fugitive dust nuisance, respectively 
for the entire duration of this project.   

SC-14 FINAL INSPECTION 

Throughout the construction period, the work may be subject to periodic inspection by the 
Department, designated Construction Inspector, the County of Maui, and other applicable 
government agencies.  Once work has been satisfactorily completed, the County, and/or 
the Department and Construction Inspector, will make the final inspection to determine 
whether all work has been done in complete compliance with the requirements of the plans 
and these specifications. 

The CONTRACTOR shall therefore schedule the final inspection with DHHL and its 
Project Manager two (2) weeks prior to said inspection. 
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Neither the scheduling nor the conduct of the aforementioned final inspection shall be 
deemed a waiver of the Department’s right to subsequently require CONTRACTOR to 
complete all unfinished or defective work to the satisfaction of the Department. 

SC-15 GENERAL CONDITIONS 

In the event of conflicts and/or discrepancies, the DHHL Construction General Conditions 
shall govern over Form AG-008, 103D General Conditions (eff. 10/17/13) 

SC-16 CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS 

CONTRACTORs are hereby notified of the applicability of Section 11-355, HRS, which 
states that campaign contributions from specified State or County government 
CONTRACTORs during the term of the contract if the CONTRACTORs are paid with 
funds appropriated by a legislative body.  

SC-17  STANDARD SPECIFICATIONS AND STANDARD DETAILS  

 The “STANDARD SPECIFICATIONS FOR PUBLIC WORKS CONSTRUCTION, 
SEPTEMBER 1986,” of the Departments of Public Works, County of Kauai, City and 
County of Honolulu, County of Maui, and County of Hawaii, of the State of Hawaii, and 
the “STANDARD DETAILS FOR PUBLIC WORKS CONSTRUCTION, SEPTEMBER 
1984,” of the Departments of Public Works, County of Kauai, City and County of 
Honolulu, County of Maui, and County of Hawaii, of the State of Hawaii, and all 
subsequent amendments and additions, are by reference incorporated herein and made a 
part of these specifications. The term “DPW Standard Specifications” used hereinafter 
refers to “STANDARD SPECIFICATIONS FOR PUBLIC WORKS CONSTRUCTION, 
SEPTEMBER 1986,” and the term “DPW Standard Details” used hereinafter refers to 
“STANDARD DETAILS FOR PUBLIC WORKS CONSTRUCTION, SEPTEMBER 
1984.” Copies of the DPW Standard Specifications and DPW Standard Details may be 
purchased at the Division of Purchasing during regular business hours of the City and 
County of Honolulu. 

 The work embraced herein shall be done in accordance with the DPW Standard 
Specifications and DPW Standard Details, insofar as they may apply. 

SC-18  STATE STANDARD SPECIFICATIONS  

 The “Hawaii Standard Specifications for Road, Bridge and Public Works Construction,” 
Highways Division, Department of Transportation, State of Hawaii, 2005, as amended, and 
hereinafter referred to as the “State Standard Specifications” is by reference incorporated 
herein and made a part of these contract documents. 

SC-19  WATER SYSTEM SPECIFICATIONS  

 The “WATER SYSTEM STANDARDS” of the Department of Water Supply, County of 
Maui, dated 2002, and all subsequent amendments and additions, are by reference 
incorporated herein and made a part of these contract documents. The work embraced 
herein shall be performed by the CONTRACTOR in accordance with the “WATER 
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SYSTEM STANDARDS” and the various sections of the State of Hawaii Special 
Conditions. 

 The term “Water System Standards” used in these contract documents refers to the 
“WATER SYSTEM STANDARDS” of the Department of Water Supply, County of Maui, 
dated 2002, and all subsequent amendments and additions. 

 
SC-20  ENERGY EFFICIENCY  

 The CONTRACTOR shall comply with the Energy Policy and Conservation Act (P.L. 94- 
163). Mandatory standards and policies relating to energy efficiency, contained in any 
applicable State Energy Conservation Plan, shall be utilized. 

 
SC-21  ARCHAEOLOGICAL SITES  

 The CONTRACTOR should be aware that archaeological sites may be encountered during 
the construction of this project. If the CONTRACTOR encounters a potential 
archaeological site during construction, he shall immediately cease all operations in the 
area and contact the Project Manager and the State Historic Preservation Division. 

 
SC-22  INADVERTENT DISCOVERY OF HUMAN BURIALS 

Although not expected, in the event human burials are inadvertently discovered, the 
CONTRACTOR shall immediately stop work in the vicinity of the burial and contact the 
following parties and agencies immediately:  State Historic Preservation Division, DHHL, 
Office of Hawaiian Affairs and the Maui - Lanai Islands Burial Council. 

DHHL shall provide the CONTRACTOR with a Supplemental Agreement for additional 
time added to the CONTRACTOR’s performance schedule for the mitigation of any 
inadvertent discovery of human remains. 
 

SC-23   ARCHAEOLOGICAL STUDIES  

Previous Archaeological Studies have been completed and will be made available 
including reports “An Archaeological Monitoring Plan for Work During Infrastructure 
Improvements in Department of Hawaiian Home Lands Agricultural and Residential Lots, 
Keokea Ahupua’a and Waiohuli Ahupua’a, Kula District, Maui Island, Hawai’i” dated 
December 2005; “A Preservation Plan for the Department of Hawaiian Home Lands 
(DHHL), Kula Residential Lots in the Waiohuli Subdivision, Waiohuli and Keokea 
Ahupua’a, Makawao District, Maui Island, Hawai’i” dated August 2015; “A Burial 
Treatment Plan for the Department of Hawaiian Home Lands (DHHL), Kula Residential 
Lots, Waiohuli Subdivision, Waiohuli Ahupua’a, Makawao District, Maui Island, 
Hawai’i” dated June 2006, Review of Proposed Projects Keokea-Waiohuli Development 
Phase 2A, dated January 19, 2024. 
 

SC-24 GEOTECHNICAL ENGINEER 

The services of a geotechnical engineering firm are anticipated. The CONTRACTOR shall 
engage the services of a geotechnical consultant at its own cost. Any geotechnical costs 
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shall be incidental to the contract. No separate payment shall be made. The 
CONTRACTOR is responsible to provide all closing documentation required by a 
geotechnical engineer to complete the project and close all applicable permits. 
 

SC-25   SOILS INVESTIGATION AND REPORT 

Subsurface soil investigations have been made at the subdivision site. A copy of the 
complete soils report entitled “Preliminary Geotechnical Exploration Report. 
KeokeaWaiohuli Subdivision Phases 1, 2, and 4A, Kula, Makawao, Maui, Hawaii, TMK: 
(2) 2-2- 002:14, 55 and 71”, dated April, 2013, and addendum dated May 28, 2013 prepared 
by PSC Consultants LLC, is available on the compact disc (CD) provide with these bid 
documents. 

 
SC-26   CONSTRUCTION YARD AND RIGHT-OF-ENTRY  

CONTRACTOR shall be responsible for determining the staging area and final route in 
and out of the project site in coordination with the DHHL and for obtaining right-of-entry 
from the DHHL.  
 

SC-27   PLAN APPROVALS  

Bidders are notified that the construction plans are still being processed for approvals and 
may change. Notice to Proceed will not be issued until the plans have been approved. In 
the event the Notice to Proceed is not issued 180 days after the contract award date, the 
Contractor may submit a claim for increased labor and material costs (but not overhead 
costs) which are directly attributable to the delay beyond the 180 days after the contract 
award date. Such claims shall be accompanied with the necessary documentation to justify 
the claim. No payment will be made for assumed escalation costs. This Special Condition 
shall supersede DHHL General Condition 3.1.4. All other conditions that pertain to the 
issuance of the Notice to Proceed as specified under DHHL General Condition 3.1.1 
through 3.1.3 shall remain unchanged. 

 
SC-28 FIRE PREVENTION PLAN 

The site is subject to fires. As such, the CONTRACTOR shall prepare a Comprehensive 
Fire Prevention Plan, submit a copy to the Construction Manager, inform all workers, 
including subcontractor personnel assigned, post the regulations clearly at the site and 
enforce the plan. 
 

SC-29   EARTHWORK QUANTITIES  

Prior to any grading operations, the CONTRACTOR shall submit to the Project Manager 
a list of estimated quantities for excavation/embankment to complete the drainage grading 
work. Borrow material may be imported prior to completion of all excavation work; 
however, CONTRACTOR is responsible to ensure that the imported material meets the 
project specifications and testing results are provided to the Project Manager, then 
authorized by the Project Manager. CONTRACTOR is responsible to ensure that there is 
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adequate site area to store imported materials. CONTRACTOR is responsible to restore 
the area used to store imported materials to similar or better condition.  
 

SC-30   ENGINEERING WORK  

The DHHL may engage the Consultants for limited construction observations to 
supplement the inspections performed by the State and respective Counties. The 
Consultant’s authority shall be as described in the DHHL Interim General Conditions 5.4. 

 
SC-31 STATE GENERAL EXCISE TAX 

This project is exempt from the State of Hawaii General Excise Tax. The 
CONTRACTOR’s prices shall exclude the General Excise Tax for all work.  

SC-32  FINAL INSPECTION  

 Throughout the construction period, the work shall be subject to periodic inspection by 
the Department, designated Construction Inspector, the County of Maui and other 
applicable government agencies. Once work has been satisfactorily completed, the 
County and/or the Department and Construction Inspector, will make the final inspection 
to determine whether all work has been done in complete compliance with the 
requirements of the plans and these specifications.  

 The CONTRACTOR shall therefore schedule the final inspection with DHHL and its 
Project Manager two (2) weeks prior to said inspection. 

Neither the scheduling nor the conduct of the aforementioned final inspection shall be 
deemed a waiver of the Department’s right to subsequently require CONTRACTOR to 
complete all unfinished or defective work to the satisfaction of the Department. 

SC-33  ACCEPTANCE  

 The term "acceptance" as used in the Contract Documents means that the work of 
improvement is acceptable to Owner and shall occur when each and all of the following 
events have been accomplished: 1. All labor has been performed and all materials 
supplied and incorporated into the work of improvement as provided in the Contract 
Documents in a good and workmanlike manner. 2. The project and the job site are in a 
"clean" condition completely free of all trash, rubbish, debris, dirt, smudges, etc., and all 
of CONTRACTOR's and subcontractors' tools and equipment, as well as any leftover 
materials and inventory, have been removed from the project and the job site. 3. All 
persons, firms and corporations, including all laborers, materialmen, suppliers and 
subcontractors who have furnished equipment, supplied materials or performed work for 
or in connection with the construction, including, but not limited to, all persons who 
could file a claim of lien, have been paid in full and have submitted their final statements 
(Final CONTRACTOR's, Subcontractor's, and/or Materialmen's Voucher Release and 
Waiver of Lien) with a waiver of all rights to mechanic's lien, stop notice or recourse 
against the surety on the bond, if any, in form and substance acceptable to the Owner in 
its sole discretion. 4. CONTRACTOR submits to the Department an affidavit that such 
waiver of lien rights or releases includes all of the labor and materials for which any lien 
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could be filed. 5. All work requiring inspection by any governmental authority has been 
duly inspected and written approval by such authority is received by the Construction 
Manager. 6. All requisite certificates of occupancy and other governmental approvals, 
letters of acceptance, licenses and permits have been issued and received by the 
Construction Manager. 7. The Department has received one complete set of "as-built" 
drawings and CONTRACTOR's certification. 8. The Department and/or Construction 
Manager have certified the completion of the project is in accordance with the plans and 
specifications. 

 
SC-34 FINAL SETTLEMENT OF CONTRACT 

The following shall be made additional conditions of compliance with DHHL Construction 
General Condition 7.33: 

1. The CONTRACTOR shall coordinate with all government agencies and utility 
companies on behalf of DHHL to obtain letter(s) from each respective government 
agency or utility company indicating that acceptance of the contract work for the 
project has been granted to DHHL.  Copies of the letters shall be submitted to DHHL. 

2. Signature, execution, and return of the “Record Drawing” Title tracings. 

Payment for all work required to comply with the above items will not be paid for 
separately but shall be considered incidental to the various contract items. 

SC-35 FIELD OFFICE 

The CONTRACTOR shall be responsible for all rental, utility and maintenance costs  
associated with the existing on-site field office. The field office shall be for exclusive use  
and entry of the Construction Manager and DHHL personnel, or their representatives. 

The CONTRACTOR shall be responsible for the following monthly costs during the  
contract duration: 

1. Field office rental. 

2. Electric service (MECO). 

3. High speed internet. 

4. Potable water service. 

5. Wireless security alarm. 

6. Weekly pumping of waste holding tank. 

7. Bottled water dispenser. 

The above monthly costs shall be covered under an Allowance Item for the Field Office 
in the bid form. CONTRACTOR will be required to submit backup information when 
billing against this allowance item. 

The CONTRACTOR shall maintain the field office in good repair and clean and sanitary  
condition. Should the Construction Manager, in his judgment, feel that the office is not  
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being adequately maintained, operated or repaired, partial or full retention of the  
CONTRACTOR's monthly progress payment may be enforced until such inadequacies 
are corrected. 

 
SC-36   ENDANGERED SPECIES  

The CONTRACTOR shall abide by the Endangered Species Act of 1973. A critical 
habitat area (CHA) has been established west of the project site for the endangered 
Blackburn’s Sphinx Moth. In addition, correspondence from the U.S. Fish and Wildlife 
Service suggests that five federally listed species including the endangered Hawaiian 
hoary bat, Hawaiian goose, Blackburn’s sphinx moth, Hawaiian petrel, and the threatened 
Newell’s shearwater are known to transit through the construction site. In the event that 
the CONTRACTOR encounters any of the species listed above, the following avoidance 
measures are proposed based on USFWS suggestions: 
 
Hawaiian hoary bat:  

1. No trees greater than 15 feet tall shall be removed or trimmed during the bat 
 breeding and pupping season of June 1 to September 15. 

2. Federal funds shall not be used for the purchase or installation of barbed wire 
 fencing.  
 
Hawaiian goose:  

1.  If a Hawaiian goose appears within 100 feet of ongoing work, all activity shall be  
temporarily suspended until the bird moves off to a safe distance of its own 
volition.  

2.  A biologist shall survey the area around proposed construction areas during the  
Hawaiian goose breeding season (October to March) prior to the initiation of any 
work or after any subsequent delay of work of three or more days. If a nest is 
discovered within a radius of 100 feet of proposed construction activity, or a 
previously undiscovered nest is found within said radius after work has begun, all 
work shall cease and the Service will be contacted for further guidance.  

 
Blackburn’s sphinx moth:  

1. A biologist shall survey the areas proposed for vegetation removal during the  
wettest portion of the year (November through April). If host plants are 
discovered in the area affected by the activity, host plants will not be cut or 
removed and the soil within 10 meters (33 feet) of the host plants not be 
disturbed. Upon soil disturbance, the site will be kept clear of host plants, with 
particular attention to ensuring that the non-native tree tobacco does not colonize 
the site.  
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Hawaiian petral (seabirds) & Newell’s shearwater  

1.  Any outdoor lighting will utilize systems which employ the lowest possible  
wattage for the application and be constructed in a manner that fully shields 
lighting sources and directs lighting completely downwards. 

 
SC-37   SOLID WASTE DISPOSAL/RECYCLING  

The CONTRACTOR shall dispose of all solid waste generated during construction. 
 
SC-38   CERTIFICATION  

The CONTRACTOR and the CONTRACTOR’s Licensed Professional Land Surveyor 
shall jointly certify that the road grading and lot grading and instillation of utilities, 
ditches, and swales were built to the lines and grades shown on the project plans. 

 
SC-39   RECORD DRAWINGS  

Field Posted As-Built Drawings, the intent of which is to record the actual in-place 
construction so that any future renovations or tie-ins can be anticipated accurately, shall 
be prepared and submitted by the CONTRACTOR. To accomplish this, the following 
procedure shall be followed by the CONTRACTOR:  
 
1.  A full-size set of field posted as-built drawings shall be neatly maintained at the  

job site. All deviations from alignments, elevations and dimensions which are 
stipulated on the drawings and authorizations given by the Engineer to deviate 
from the drawings shall be clearly and accurately recorded by the 
CONTRACTOR on this set of record drawings.  

 
2.  Changes shall be recorded immediately after they are constructed in place to  

assure they are not forgotten. Record the changes using erasable colored pencil 
and refer to the authorizing document (RFI, Shop Drawing, Field Modification) or 
Change Order. The following color codes shall be used to document these 
changes on the drawings:  
 
Additions - RED  
Deletions - GREEN  
Comments - BLUE  
Dimensions - GRAPHITE*  
 
* Legibly mark to record actual depths, horizontal and vertical location of utilities 
and structures relative to permanent surface improvements.  
 
The field posted as-built drawings shall be made available to the Construction 
Manager and Engineer during normal working hours at the CONTRACTOR’s 
field office so that its clarity and accuracy can be monitored.  
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A monthly log of all the record changes shall be submitted with each progress 
payment request. The CONTRACTOR shall not be entitled to any progress 
payment until he has provided a completed log which accurately reflects the work 
that was done. The log shall identify each revision by drawing number and a 
description of the revision. The CONTRACTOR and Construction Manager shall 
schedule a day each month to meet and review the log and drawings together. 

3. The words “FIELD POSTED AS-BUILT” shall be labeled on the title sheet and  
certified by the CONTRACTOR as to accuracy and completeness as shown 
below:  

 
FIELD POSTED AS-BUILT  
 
Certified By:          Date:     
                      Contractor (Include name & company)  
 

4.  The words “FIELD POSTED AS-BUILT” shall be labeled on all sheets in the  
 margin space to the right of the sheet number written from the bottom upward.  

5.  The Index to Drawings shall be revised with the label “FIELD POSTED  
AS-BUILT” for each sheet. The index shall conclude with the following note: “A 
COMPLETE SET CONTAINS ____ SHEETS” with the total number of sheets 
comprising the set to be placed in the blank.  

6.  Any “FIELD POSTED AS-BUILT” drawing which the Construction Manager or  
Engineer determines does not accurately record the deviation, or is not legible, 
will be rejected and returned to the CONTRACTOR for corrections. Drawings 
that are ripped or have excessive eraser marks from changes shall be replaced 
with a clean set of drawings.  

7.  Submit the set of approved “FIELD POSTED AS-BUILT” drawings to the 
 Engineer no later than five (5) calendar days prior to the date of final inspection.  

8.  “RECORD DRAWINGS” will be prepared by the design consultant using the  
“FIELD POSTED AS-BUILT.” Both sets of drawings will be sent to the 
CONTRACTOR for review and approval. The CONTRACTOR will have one (1) 
week to review and approve the drawings. After the CONTRACTOR is satisfied 
the Record Drawings are correct, the CONTRACTOR shall certify changes by 
signing the tracings. 
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SC- 40  CONTRACTOR’S DAILY REPORT 

The Contractor shall submit a daily report electronically, for DHHL review. The report 
shall include: 

1.  Date 

2.  Weather 

3.  Activity at the site for the Contractor 
 a. Labor – who and what classification, i.e., carpenter, laborer, supervisor, etc. 

b. Equipment 
c. Materials delivered 
d. Work performed 

4.  Activity at the site for subcontractors 
 a. Labor – who and what classification, i.e., carpenter, laborer, supervisor, etc. 

b. Equipment 
c. Materials delivered 
d. Work performed 

5.  Visitors to the site – Construction Manager, Inspectors, etc. 

6.  Problems or Questions (including suggested resolutions, if any) 

7.  Safety report status 

8.  Quality control report status 
 
SC-41  APPRENTICESHIP AGREEMENT PREFERENCE – CONTRACTOR’S 

RESPONSIBILITY, (If applicable and was applied in CONTRACTOR’S bid). 

1. For the duration of the contract awarded utilizing the Hawaii Apprenticeship 
Preference, the CONTRACTOR shall certify each month that work is being conducted 
on the project, that it continues to be a participant in the relevant apprenticeship 
program for each trade it employs.  

2. Monthly certification shall be made on MONTHLY REPORT OF CONTRACTOR’S 
PARTICIPATION IN APPROVED APPRENTICESHIP PROGRAM UNDER ACT 17 
(Monthly Certification Form 2) prepared and made available by the DLIR.  Monthly 
Certification Form 2 shall be a signed original by the respective apprenticeship 
program sponsor’s authorized official, and submitted by the CONTRACTOR with its 
monthly payment requests.  Monthly Certification Form 2 is available on the DLIR 
website at:  http://hawaii.gov/labor/wdd  

3. Should the CONTRACTOR fail or refuse to submit its monthly certification forms, or 
at any time during the construction of the project, cease to be a party to a registered 
apprenticeship agreement for each apprenticeable trade the CONTRACTOR employs, 
the CONTRACTOR will be subject to the following sanctions: 
a. Withholding of the requested payment until the required form(s) are submitted; 
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b. Temporary or permanent cessation of work on the project, without recourse to 
breach of contract claims by the CONTRACTOR; provided the DHHL shall be 
entitled to restitution for nonperformance or liquidated damages claims; or  

c. Proceed to debar pursuant to HRS §103D-702. 

4. If events such as “acts of God,” acts of a public enemy, acts of the State or any other 
governmental body in its sovereign or contractual capacity, fires, floods, epidemics, 
freight embargoes, unusually severe weather, or strikes or other labor disputes prevent 
the CONTRACTOR from submitting the certification forms, the CONTRACTOR 
shall not be penalized as provided herein, provided the CONTRACTOR completely 
and expeditiously complies with the certification process when the event is over. 

 
SC-42 PROJECT SIGN 

PROJECT SIGN SPECIFICATIONS  

LETTER STYLE  

COPY IS CENTERED AND SET IN ADOBE TYPE FUTURA HEAVY. IF THIS 
SPECIFIC TYPE IS NOT AVAILABLE, FUTURA DEMI BOLD MAY BE 
SUBSTITUTED. COPY SHOULD BE SET AND SPACED BY A PROFESSIONAL 
TYPESETTER AND ENLARGED PHOTOGRAPHICALLY FOR PHOTO STENCIL 
SCREEN PROCESS. 

ART WORK 

CONSTANT ELEMENTS OF THE SIGN LAYOUTS -- FRAME, OUTLINE, STRIPE, 
AND OFFICIAL STATE INFORMATION -- MAY BE DUPLICATED FOLLOWING 
WORKING DRAWING MEASUREMENTS OR BE REPRODUCED AND 
ENLARGED PHOTOGRAPHICALLY USING A LAYOUT TEMPLATE IF 
PROVIDED. THE STATE OF HAWAII” MASTHEAD SHOULD BE REPRODUCED 
AND ENLARGED AS INDICATED USING THE ARTWORK PROVIDED.  

TITLES  

THE SPECIFIC MAJOR WORK OF THE PROJECT UNDER CONSTRUCTION IS 
EMPHASIZED BY USING 3-3/4” TYPE (OR AS SPECIFIED BY DHHL), ALL 
CAPITALS. SECONDARY INFORMATION SUCH AS LOCATIONS OR BUILDING 
USES 2-1/4” TYPE, ALL CAPITALS. OTHER RELATED INFORMATION OF 
LESSER IMPORTANCE USES 2-1/4” (CAPITAL HEIGHT) TYPE IN LOWER CASE 
LETTERS. ALL LINES OF TYPE SHOULD NOT EXCEED THE WIDTH OF THE 6’— 
2” STRIPE.  

MATERIALS  

PANEL IS 3/4” THICK, “AC” EXTERIOR GRADE FIR PLYWOOD WITH RESIN 
BONDED SURFACES ON BOTH SIDES.  
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PAINT AND INKS  

SCREEN PAINT INKS ARE MATTE FINISH. PAINTS ARE SATIN FINISH, 
EXTERIOR GRADE. REFERENCE TO AMERITONE COLOR KEY PAINT IS FOR 
COLOR WHICH MATCH ONLY.  

COLOR:  

1. 1BL1OA BOHEMIAN BLUE  

2. 2H16P SOFTLY (WHITE)  

3. 2VR2A HOT TANGO (RED)  

4. 1M52E TOKAY (GRAY) 
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GENERAL CONDITIONS 
  
 
1. Coordination of Services by the STATE.  The head of the purchasing agency (“HOPA”)  (which term 

includes the designee of the HOPA) shall coordinate the services to be provided by the CONTRACTOR in 
order to complete the performance required in the Contract.  The CONTRACTOR shall maintain 
communications with HOPA at all stages of the CONTRACTOR'S work, and submit to HOPA for resolution 
any questions which may arise as to the performance of this Contract.  "Purchasing agency" as used in these 
General Conditions means and includes any governmental body which is authorized under chapter 103D, 
HRS, or its implementing rules and procedures, or by way of delegation, to enter into contracts for the 
procurement of goods or services or both.  

 
2. Relationship of Parties:  Independent Contractor Status and Responsibilities, Including Tax Responsibilities. 
 

a. In the performance of services required under this Contract, the CONTRACTOR is an "independent 
contractor," with the authority and responsibility to control and direct the performance and details of 
the work and services required under this Contract; however, the STATE shall have a general right to 
inspect work in progress to determine whether, in the STATE'S opinion, the services are being 
performed by the CONTRACTOR in compliance with this Contract.  Unless otherwise provided by 
special condition, it is understood that the STATE does not agree to use the CONTRACTOR 
exclusively, and that the CONTRACTOR is free to contract to provide services to other individuals 
or entities while under contract with the STATE. 

 
b. The CONTRACTOR and the CONTRACTOR'S employees and agents are not by reason of this 

Contract, agents or employees of the State for any purpose, and the CONTRACTOR and the 
CONTRACTOR'S employees and agents shall not be entitled to claim or receive from the State any 
vacation, sick leave, retirement, workers' compensation, unemployment insurance, or other benefits 
provided to state employees. 

 
c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the 

CONTRACTOR'S performance under this Contract.  Furthermore, the CONTRACTOR intentionally, 
voluntarily, and knowingly assumes the sole and entire liability to the CONTRACTOR'S employees 
and agents, and to any individual not a party to this Contract, for all loss, damage, or injury caused by 
the CONTRACTOR, or the CONTRACTOR'S employees or agents in the course of their 
employment. 

 
d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county 

taxes and fees which may become due and owing by the CONTRACTOR by reason of this Contract, 
including but not limited to (i) income taxes, (ii) employment related fees, assessments, and taxes, 
and (iii) general excise taxes.  The CONTRACTOR also is responsible for obtaining all licenses, 
permits, and certificates that may be required in order to perform this Contract. 

 
e. The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State 

of Hawaii, in accordance with section 237-9, HRS, and shall comply with all requirements thereof.  
The CONTRACTOR shall obtain a tax clearance certificate from the Director of Taxation, State of 
Hawaii, and the Internal Revenue Service, U.S. Department of the Treasury, showing that all 
delinquent taxes, if any, levied or accrued under state law and the Internal Revenue  Code of 1986, as 
amended, against the CONTRACTOR have been paid and submit the same to the STATE prior to 
commencing any performance under this Contract.  The CONTRACTOR shall also be solely 
responsible for meeting all requirements necessary to obtain the tax clearance certificate required for 
final payment under sections 103-53 and 103D-328, HRS, and paragraph 17 of these General 
Conditions. 

 
f. The CONTRACTOR is responsible for securing all employee-related insurance coverage for the 

CONTRACTOR and the CONTRACTOR'S employees and agents that is or may be required by law, 
and for payment of all premiums, costs, and other liabilities associated with securing the insurance 
coverage. 
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g. The CONTRACTOR shall obtain a certificate of compliance issued by the Department of Labor and 
Industrial Relations, State of Hawaii, in accordance with section103D-310, HRS, and section 3-122-
112, HAR, that is current within six months of the date of issuance. 

 
h. The CONTRACTOR shall obtain a certificate of good standing issued by the Department of 

Commerce and Consumer Affairs, State of Hawaii, in accordance with section 103D-310, HRS, and 
section 3-122-112, HAR, that is current within six months of the date of issuance. 

 
i. In lieu of the above certificates from the Department of Taxation, Labor and Industrial Relations, and 

Commerce and Consumer Affairs, the CONTRACTOR may submit proof of compliance through the 
State Procurement Office’s designated certification process. 

 
3. Personnel Requirements. 
 

a. The CONTRACTOR shall secure, at the CONTRACTOR'S own expense, all personnel required to 
perform this Contract. 

 
b. The CONTRACTOR shall ensure that the CONTRACTOR'S employees or agents are experienced 

and fully qualified to engage in the activities and perform the services required under this Contract, 
and that all applicable licensing and operating requirements imposed or required under federal, state, 
or county law, and all applicable accreditation and other standards of quality generally accepted in 
the field of the activities of such employees and agents are complied with and satisfied. 

 
4. Nondiscrimination.  No person performing work under this Contract, including any subcontractor, employee, 

or agent of the CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable 
federal, state, or county law. 

 
5. Conflicts of Interest.  The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or 

agent of the CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect, 
shall be acquired, that would or might conflict in any manner or degree with the CONTRACTOR'S 
performance under this Contract. 

 
6. Subcontracts and Assignments.  The CONTRACTOR shall not assign or subcontract any of the 

CONTRACTOR'S duties, obligations, or interests under this Contract and no such assignment or subcontract 
shall be effective unless (i) the CONTRACTOR obtains the prior written consent of the STATE, and (ii) the 
CONTRACTOR'S assignee or subcontractor submits to the STATE a tax clearance certificate from the 
Director of Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury, 
showing that all delinquent taxes, if any, levied or accrued under state law  and the Internal Revenue Code of 
1986, as amended, against the CONTRACTOR'S assignee or subcontractor have been paid.  Additionally, no 
assignment by the CONTRACTOR of the CONTRACTOR'S right to compensation under this Contract shall 
be effective unless and until the assignment is approved by the Comptroller of the State of Hawaii, as 
provided in section 40-58, HRS. 

 
a. Recognition of a successor in interest.  When in the best interest of the State, a successor in interest 

may be recognized in an assignment contract in which the STATE, the CONTRACTOR and the 
assignee or transferee (hereinafter referred to as the "Assignee") agree that: 

 
(1) The Assignee assumes all of the CONTRACTOR'S obligations; 

 
(2) The CONTRACTOR remains liable for all obligations under this Contract but waives all 

rights under this Contract as against the STATE; and 
 

(3) The CONTRACTOR shall continue to furnish, and the Assignee shall also furnish, all 
required bonds. 

 
b. Change of name.  When the CONTRACTOR asks to change the name in which it holds this Contract 

with the STATE, the procurement officer of the purchasing agency (hereinafter referred to as the 
"Agency procurement officer") shall, upon receipt of a document acceptable or satisfactory to the 
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Agency procurement officer indicating such change of name (for example, an amendment to the 
CONTRACTOR'S articles of incorporation), enter into an amendment to this Contract with the 
CONTRACTOR to effect such a change of name.  The amendment to this Contract changing the 
CONTRACTOR'S name shall specifically indicate that no other terms and conditions of this Contract 
are thereby changed. 

 
c. Reports.  All assignment contracts and amendments to this Contract effecting changes of the 

CONTRACTOR'S name or novations hereunder shall be reported to the chief procurement officer 
(CPO) as defined in section 103D-203(a), HRS, within thirty days of the date that the assignment 
contract or amendment becomes effective. 

 
d. Actions affecting more than one purchasing agency.  Notwithstanding the provisions of 

subparagraphs 6a through 6c herein, when the CONTRACTOR holds contracts with more than one 
purchasing agency of the State, the assignment contracts and the novation and change of name 
amendments herein authorized shall be processed only through the CPO's office.  

 
7. Indemnification and Defense.  The CONTRACTOR shall defend, indemnify, and hold harmless the State of 

Hawaii, the contracting agency, and their officers, employees, and agents from and against all liability, loss, 
damage, cost, and expense, including all attorneys' fees, and all claims, suits, and demands therefore, arising 
out of or resulting from the acts or omissions of the CONTRACTOR or the CONTRACTOR'S employees, 
officers, agents, or subcontractors under this Contract.  The provisions of this paragraph shall remain in full 
force and effect notwithstanding the expiration or early termination of this Contract. 

 
8. Cost of Litigation.  In case the STATE shall, without any fault on its part, be made a party to any litigation 

commenced by or against the CONTRACTOR in connection with this Contract, the CONTRACTOR shall 
pay all costs and expenses incurred by or imposed on the STATE, including attorneys' fees. 

 
9. Liquidated Damages.  When the CONTRACTOR is given notice of delay or nonperformance as specified in 

paragraph 13 (Termination for Default) and fails to cure in the time specified, it is agreed the CONTRACTOR 
shall pay to the STATE the amount, if any, set forth in this Contract per calendar day from the date set for 
cure until either (i) the STATE reasonably obtains similar goods or services, or both, if the CONTRACTOR is 
terminated for default, or (ii) until the CONTRACTOR provides the goods or services, or both, if the 
CONTRACTOR is not terminated for default.  To the extent that the CONTRACTOR'S delay or 
nonperformance is excused under paragraph 13d (Excuse for Nonperformance or Delay Performance), 
liquidated damages shall not be assessable against the CONTRACTOR.  The CONTRACTOR remains liable 
for damages caused other than by delay. 

 
10. STATE'S Right of Offset.  The STATE may offset against any monies or other obligations the STATE owes 

to the CONTRACTOR under this Contract, any amounts owed to the State of Hawaii by the CONTRACTOR 
under this Contract or any other contracts, or pursuant to any law or other obligation owed to the State of 
Hawaii by the CONTRACTOR, including, without limitation, the payment of any taxes or levies of any kind 
or nature.  The STATE will notify the CONTRACTOR in writing of any offset and the nature of such offset.  
For purposes of this paragraph, amounts owed to the State of Hawaii shall not include debts or obligations 
which have been liquidated, agreed to by the CONTRACTOR, and are covered by an installment payment or 
other settlement plan approved by the State of Hawaii, provided, however, that the CONTRACTOR shall be 
entitled to such exclusion only to the extent that the CONTRACTOR is current with, and not delinquent on, 
any payments or obligations owed to the State of Hawaii under such payment or other settlement plan.  

 
11. Disputes.  Disputes shall be resolved in accordance with section 103D-703, HRS, and chapter 3-126, Hawaii 

Administrative Rules ("HAR"), as the same may be amended from time to time. 
 
12. Suspension of Contract.  The STATE reserves the right at any time and for any reason to suspend this 

Contract for any reasonable period, upon written notice to the CONTRACTOR in accordance with the 
provisions herein. 

 
a. Order to stop performance.  The Agency procurement officer may, by written order to the 

CONTRACTOR, at any time, and without notice to any surety, require the CONTRACTOR to stop 
all or any part of the performance called for by this Contract.  This order shall be for a specified 
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period not exceeding sixty (60) days after the order is delivered to the CONTRACTOR, unless the 
parties agree to any further period.  Any such order shall be identified specifically as a stop 
performance order issued pursuant to this section.  Stop performance orders shall include, as 
appropriate: (1) A clear description of the work to be suspended; (2) Instructions as to the issuance of 
further orders by the CONTRACTOR for material or services; (3) Guidance as to action to be taken 
on subcontracts; and (4) Other instructions and suggestions to the CONTRACTOR for minimizing 
costs.  Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and 
suspend all performance under this Contract at the time stated, provided, however, the 
CONTRACTOR shall take all reasonable steps to minimize the occurrence of costs allocable to the 
performance covered by the order during the period of performance stoppage.  Before the stop 
performance order expires, or within any further period to which the parties shall have agreed, the 
Agency procurement officer shall either: 

 
(1) Cancel the stop performance order; or 

 
(2) Terminate the performance covered by such order as provided in the termination for default 

provision or the termination for convenience provision of this Contract. 
 

b. Cancellation or expiration of the order.  If a stop performance order issued under this section is 
cancelled at any time during the period specified in the order, or if the period of the order or any 
extension thereof expires, the CONTRACTOR shall have the right to resume performance.  An 
appropriate adjustment shall be made in the delivery schedule or contract price, or both, and the 
Contract shall be modified in writing accordingly, if: 

 
(1) The stop performance order results in an increase in the time required for, or in the 

CONTRACTOR'S cost properly allocable to, the performance of any part of this Contract; 
and 

 
(2) The CONTRACTOR asserts a claim for such an adjustment within thirty (30) days after the 

end of the period of performance stoppage; provided that, if the Agency procurement officer 
decides that the facts justify such action, any such claim asserted may be received and acted 
upon at any time prior to final payment under this Contract. 

 
c. Termination of stopped performance.  If a stop performance order is not cancelled and the 

performance covered by such order is terminated for default or convenience, the reasonable costs 
resulting from the stop performance order shall be allowable by adjustment or otherwise. 

 
d. Adjustment of price.  Any adjustment in contract price made pursuant to this paragraph shall be 

determined in accordance with the price adjustment provision of this Contract. 
 
13. Termination for Default.  
 

a. Default.  If the CONTRACTOR refuses or fails to perform any of the provisions of this Contract with 
such diligence as will ensure its completion within the time specified in this Contract, or any 
extension thereof, otherwise fails to timely satisfy the Contract provisions, or commits any other 
substantial breach of this Contract, the Agency procurement officer may notify the CONTRACTOR 
in writing of the delay or non-performance and if not cured in ten (10) days or any longer time 
specified in writing by the Agency procurement officer, such officer may terminate the 
CONTRACTOR'S right to proceed with the Contract or such part of the Contract as to which there 
has been delay or a failure to properly perform.  In the event of termination in whole or in part, the 
Agency procurement officer may procure similar goods or services in a manner and upon the terms 
deemed appropriate by the Agency procurement officer.  The CONTRACTOR shall continue 
performance of the Contract to the extent it is not terminated and shall be liable for excess costs 
incurred in procuring similar goods or services. 

 
b. CONTRACTOR'S duties.  Notwithstanding termination of the Contract and subject to any directions 

from the Agency procurement officer, the CONTRACTOR shall take timely, reasonable, and 
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necessary action to protect and preserve property in the possession of the CONTRACTOR in which 
the STATE has an interest.   

 
c. Compensation.  Payment for completed goods and services delivered and accepted by the STATE 

shall be at the price set forth in the Contract.  Payment for the protection and preservation of property 
shall be in an amount agreed upon by the CONTRACTOR and the Agency procurement officer.  If 
the parties fail to agree, the Agency procurement officer shall set an amount subject to the 
CONTRACTOR'S rights under chapter 3-126, HAR.  The STATE may withhold from amounts due 
the CONTRACTOR such sums as the Agency procurement officer deems to be necessary to protect 
the STATE against loss because of outstanding liens or claims and to reimburse the STATE for the 
excess costs expected to be incurred by the STATE in procuring similar goods and services. 

 
d. Excuse for nonperformance or delayed performance.   The CONTRACTOR shall not be in default by 

reason of any failure in performance of this Contract in accordance with its terms, including any 
failure by the CONTRACTOR to make progress in the prosecution of the performance hereunder 
which endangers such performance, if the CONTRACTOR has notified the Agency procurement 
officer within fifteen (15) days after the cause of the delay and the failure arises out of causes such as: 
 acts of God; acts of a public enemy; acts of the State and any other governmental body in its 
sovereign or contractual capacity; fires; floods; epidemics; quarantine restrictions; strikes or other 
labor disputes; freight embargoes; or unusually severe weather.  If the failure to perform is caused by 
the failure of a subcontractor to perform or to make progress, and if such failure arises out of causes 
similar to those set forth above, the CONTRACTOR shall not be deemed to be in default, unless the 
goods and services to be furnished by the subcontractor were reasonably obtainable from other 
sources in sufficient time to permit the CONTRACTOR to meet the requirements of the Contract.  
Upon request of the CONTRACTOR, the Agency procurement officer shall ascertain the facts and 
extent of such failure, and, if such officer determines that any failure to perform was occasioned by 
any one or more of the excusable causes, and that, but for the excusable cause, the CONTRACTOR'S 
progress and performance would have met the terms of the Contract, the delivery schedule shall be 
revised accordingly, subject to the rights of the STATE under this Contract.  As used in this 
paragraph, the term "subcontractor" means subcontractor at any tier. 

 
e. Erroneous termination for default.  If, after notice of termination of the CONTRACTOR'S right to 

proceed under this paragraph, it is determined for any reason that the CONTRACTOR was not in 
default under this paragraph, or that the delay was excusable under the provisions of subparagraph 
13d, "Excuse for nonperformance or delayed performance," the rights and obligations of the parties 
shall be the same as if the notice of termination had been issued pursuant to  paragraph 14.  

 
f. Additional rights and remedies.  The rights and remedies provided in this paragraph are in addition to 

any other rights and remedies provided by law or under this Contract. 
 

14. Termination for Convenience.  
 

a. Termination.  The Agency procurement officer may, when the interests of the STATE so require, 
terminate this Contract in whole or in part, for the convenience of the STATE.  The Agency 
procurement officer shall give written notice of the termination to the CONTRACTOR specifying the 
part of the Contract terminated and when termination becomes effective. 

 
b. CONTRACTOR'S obligations.  The CONTRACTOR shall incur no further obligations in connection 

with the terminated performance and on the date(s) set in the notice of termination the 
CONTRACTOR will stop performance to the extent specified.  The CONTRACTOR shall also 
terminate outstanding orders and subcontracts as they relate to the terminated performance.  The 
CONTRACTOR shall settle the liabilities and claims arising out of the termination of subcontracts 
and orders connected with the terminated performance subject to the STATE'S approval.  The 
Agency procurement officer may direct the CONTRACTOR to assign the CONTRACTOR'S right, 
title, and interest under terminated orders or subcontracts to the STATE.  The CONTRACTOR must 
still complete the performance not terminated by the notice of termination and may incur obligations 
as necessary to do so. 
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c. Right to goods and work product.  The Agency procurement officer may require the CONTRACTOR 
to transfer title and deliver to the STATE in the manner and to the extent directed by the Agency 
procurement officer: 

 
(1) Any completed goods or work product; and 

 
(2) The partially completed goods and materials, parts, tools, dies, jigs, fixtures, plans, drawings, 

information, and contract rights (hereinafter called "manufacturing material") as the 
CONTRACTOR has specifically produced or specially acquired for the performance of the 
terminated part of this Contract. 

 
The CONTRACTOR shall, upon direction of the Agency procurement officer, protect and preserve 
property in the possession of the CONTRACTOR in which the STATE has an interest.  If the Agency 
procurement officer does not exercise this right, the CONTRACTOR shall use best efforts to sell 
such goods and manufacturing materials.  Use of this paragraph in no way implies that the STATE 
has breached the Contract by exercise of the termination for convenience provision. 

 
d. Compensation. 

 
(1) The CONTRACTOR shall submit a termination claim specifying the amounts due because of 

the termination for convenience together with the cost or pricing data, submitted to the extent 
required by chapter 3-122, HAR, bearing on such claim.  If the CONTRACTOR fails to file 
a termination claim within one year from the effective date of termination, the Agency 
procurement officer may pay the CONTRACTOR, if at all, an amount set in accordance with 
subparagraph 14d(3) below. 

 
(2) The Agency procurement officer and the CONTRACTOR may agree to a settlement 

provided the CONTRACTOR has filed a termination claim supported by cost or pricing data 
submitted as required and that the settlement does not exceed the total Contract price plus 
settlement costs reduced by payments previously made by the STATE, the proceeds of any 
sales of goods and manufacturing materials under subparagraph 14c, and the Contract price 
of the performance not terminated. 

 
(3) Absent complete agreement under subparagraph 14d(2) the Agency procurement officer 

shall pay the CONTRACTOR the following amounts, provided payments agreed to under 
subparagraph 14d(2) shall not duplicate payments under this subparagraph for the following: 

 
(A) Contract prices for goods or services accepted under the Contract; 

 
(B) Costs incurred in preparing to perform and performing the terminated portion of the 

performance plus a fair and reasonable profit on such portion of the performance, 
such profit shall not include anticipatory profit or consequential damages, less 
amounts paid or to be paid for accepted goods or services; provided, however, that if 
it appears that the CONTRACTOR would have sustained a loss if the entire 
Contract would have been completed, no profit shall be allowed or included and the 
amount of compensation shall be reduced to reflect the anticipated rate of loss; 

 
(C) Costs of settling and paying claims arising out of the termination of subcontracts or 

orders pursuant to subparagraph 14b.  These costs must not include costs paid in 
accordance with subparagraph 14d(3)(B); 

 
(D) The reasonable settlement costs of the CONTRACTOR, including accounting, legal, 

clerical, and other expenses reasonably necessary for the preparation of settlement 
claims and supporting data with respect to the terminated portion of the Contract and 
for the termination of subcontracts thereunder, together with reasonable storage, 
transportation, and other costs incurred in connection with the protection or 
disposition of property allocable to the terminated portion of this Contract.  The total 
sum to be paid the CONTRACTOR under this subparagraph shall not exceed the 
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total Contract price plus the reasonable settlement costs of the CONTRACTOR 
reduced by the amount of payments otherwise made, the proceeds of any sales of 
supplies and manufacturing materials under subparagraph 14d(2), and the contract 
price of performance not terminated. 

 
(4) Costs claimed, agreed to, or established under subparagraphs 14d(2) and 14d(3) shall be in 

accordance with Chapter 3-123 (Cost Principles) of the Procurement Rules. 
 
15. Claims Based on the Agency Procurement Officer's Actions or Omissions. 
 

a. Changes in scope.  If any action or omission on the part of the Agency procurement officer (which 
term includes the designee of such officer for purposes of this paragraph 15) requiring performance 
changes within the scope of the Contract constitutes the basis for a claim by the CONTRACTOR for 
additional compensation, damages, or an extension of time for completion, the CONTRACTOR shall 
continue with performance of the Contract in compliance with the directions or orders of such 
officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any claim for 
additional compensation, damages, or an extension of time for completion; provided: 

 
(1) Written notice required.  The CONTRACTOR shall give written notice to the Agency 

procurement officer: 
 

(A) Prior to the commencement of the performance involved, if at that time the 
CONTRACTOR knows of the occurrence of such action or omission; 

 
(B) Within thirty (30) days after the CONTRACTOR knows of the occurrence of such 

action or omission, if the CONTRACTOR did not have such knowledge prior to the 
commencement of the performance; or 

 
(C) Within such further time as may be allowed by the Agency procurement officer in 

writing. 
 

(2) Notice content.  This notice shall state that the CONTRACTOR regards the act or omission 
as a reason which may entitle the CONTRACTOR to additional compensation, damages, or 
an extension of time.  The Agency procurement officer, upon receipt of such notice, may 
rescind such action, remedy such omission, or take such other steps as may be deemed 
advisable in the discretion of the Agency procurement officer; 

 
(3) Basis must be explained.  The notice required by subparagraph 15a(1) describes as clearly as 

practicable at the time the reasons why the CONTRACTOR believes that additional 
compensation, damages, or an extension of time may be remedies to which the 
CONTRACTOR is entitled; and 

 
(4) Claim must be justified.  The CONTRACTOR must maintain and, upon request, make 

available to the Agency procurement officer within a reasonable time, detailed records to the 
extent practicable, and other documentation and evidence satisfactory to the STATE, 
justifying the claimed additional costs or an extension of time in connection with such 
changes. 

 
b. CONTRACTOR not excused.  Nothing herein contained, however, shall excuse the CONTRACTOR 

from compliance with any rules or laws precluding any state officers and CONTRACTOR from 
acting in collusion or bad faith in issuing or performing change orders which are clearly not within 
the scope of the Contract. 

 
c. Price adjustment.  Any adjustment in the price made pursuant to this paragraph shall be determined in 

accordance with the price adjustment provision of this Contract. 
 
16. Costs and Expenses.  Any reimbursement due the CONTRACTOR for per diem and transportation expenses 

under this Contract shall be subject to chapter 3-123 (Cost Principles), HAR, and the following guidelines: 



 
 

 
AG-008 103D General Conditions  9

 
a. Reimbursement for air transportation shall be for actual cost or coach class air fare, whichever is less. 

 
b. Reimbursement for ground transportation costs shall not exceed the actual cost of renting an 

intermediate-sized vehicle. 
 

c. Unless prior written approval of the HOPA is obtained, reimbursement for subsistence allowance 
(i.e., hotel and meals, etc.) shall not exceed the applicable daily authorized rates for inter-island or 
out-of-state travel that are set forth in the current Governor's Executive Order authorizing adjustments 
in salaries and benefits for state officers and employees in the executive branch who are excluded 
from collective bargaining coverage. 

 
17. Payment Procedures; Final Payment; Tax Clearance. 
 

a. Original invoices required.  All payments under this Contract shall be made only upon submission by 
the CONTRACTOR of original invoices specifying the amount due and certifying that services 
requested under the Contract have been performed by the CONTRACTOR according to the Contract. 

 
b. Subject to available funds.  Such payments are subject to availability of funds and allotment by the 

Director of Finance in accordance with chapter 37, HRS.  Further, all payments shall be made in 
accordance with and subject to chapter 40, HRS.   

 
c. Prompt payment. 

 
(1) Any money, other than retainage, paid to the CONTRACTOR shall be disbursed to 

subcontractors within ten (10) days after receipt of the money in accordance with the 
terms of the subcontract; provided that the subcontractor has met all the terms and 
conditions of the subcontract and there are no bona fide disputes; and 

 
(2) Upon final payment to the CONTRACTOR, full payment to the subcontractor, 

including retainage, shall be made within ten (10) days after receipt of the money; 
provided that there are no bona fide disputes over the subcontractor's performance 
under the subcontract. 

 
d. Final payment.  Final payment under this Contract shall be subject to sections 103-53 and 103D-328, 

HRS, which require a tax clearance from the Director of Taxation, State of Hawaii, and the Internal 
Revenue Service, U.S. Department of Treasury, showing that all delinquent taxes, if any, levied or 
accrued under state law and the Internal Revenue Code of 1986, as amended, against the 
CONTRACTOR have been paid.  Further, in accordance with section 3-122-112, HAR, 
CONTRACTOR shall provide a certificate affirming that the CONTRACTOR has remained in 
compliance with all applicable laws as required by this section. 

 
18. Federal Funds.  If this Contract is payable in whole or in part from federal funds, CONTRACTOR agrees that, 

as to the portion of the compensation under this Contract to be payable from federal funds, the 
CONTRACTOR shall be paid only from such funds received from the federal government, and shall not be 
paid from any other funds.  Failure of the STATE to receive anticipated federal funds shall not be considered 
a breach by the STATE or an excuse for nonperformance by the CONTRACTOR.   

 
19. Modifications of Contract. 
 

a. In writing.  Any modification, alteration, amendment, change, or extension of any term, provision, or 
condition of this Contract permitted by this Contract shall be made by written amendment to this 
Contract, signed by the CONTRACTOR and the STATE, provided that change orders shall be made 
in accordance with paragraph 20 herein. 

 
b. No oral modification.  No oral modification, alteration, amendment, change, or extension of any 

term, provision, or condition of this Contract shall be permitted.   
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c. Agency procurement officer.  By written order, at any time, and without notice to any surety, the 
Agency procurement officer may unilaterally order of the CONTRACTOR: 

 
  (A) Changes in the work within the scope of the Contract; and 
 
  (B) Changes in the time of performance of the Contract that do not alter the scope of the Contract 

work. 
 

d. Adjustments of price or time for performance.  If any modification increases or decreases the 
CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this 
Contract, an adjustment shall be made and this Contract modified in writing accordingly.  Any 
adjustment in contract price made pursuant to this clause shall be determined, where applicable, in 
accordance with the price adjustment clause of this Contract or as negotiated. 

 
e. Claim barred after final payment.  No claim by the CONTRACTOR for an adjustment hereunder 

shall be allowed if written modification of the Contract is not made prior to final payment under this 
Contract. 

 
f. Claims not barred.  In the absence of a written contract modification, nothing in this clause shall be 

deemed to restrict the CONTRACTOR'S right to pursue a claim under this Contract or for a breach of 
contract. 

 
g. Head of the purchasing agency approval.  If this is a professional services contract awarded pursuant 

to section 103D-303 or 103D-304, HRS, any modification, alteration, amendment, change, or 
extension of any term, provision, or condition of this Contract which increases the amount payable to 
the CONTRACTOR by at least $25,000.00 and ten per cent (10%) or more of the initial contract 
price, must receive the prior approval of the head of the purchasing agency.   

 
h. Tax clearance.  The STATE may, at its discretion, require the CONTRACTOR to submit to the 

STATE, prior to the STATE'S approval of any modification, alteration, amendment, change, or 
extension of any term, provision, or condition of this Contract, a tax clearance from the Director of 
Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury, showing 
that all delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of 
1986, as amended, against the CONTRACTOR have been paid. 

 
i. Sole source contracts.  Amendments to sole source contracts that would change the original scope of 

the Contract may only be made with the approval of the CPO.  Annual renewal of a sole source 
contract for services should not be submitted as an amendment. 

 
20. Change Order.  The Agency procurement officer may, by a written order signed only by the STATE, at any 

time, and without notice to any surety, and subject to all appropriate adjustments, make changes within the 
general scope of this Contract in any one or more of the following: 

 
(1) Drawings, designs, or specifications, if the goods or services to be furnished are to be 

specially provided to the STATE in accordance therewith; 
 

(2) Method of delivery; or 
 

(3) Place of delivery. 
 

a. Adjustments of price or time for performance.  If any change order increases or decreases the 
CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this 
Contract, whether or not changed by the order, an adjustment shall be made and the Contract 
modified in writing accordingly.  Any adjustment in the Contract price made pursuant to this 
provision shall be determined in accordance with the price adjustment provision of this Contract.  
Failure of the parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding 
with the Contract as changed, provided that the Agency procurement officer promptly and duly 
makes the provisional adjustments in payment or time for performance as may be reasonable.  By 
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proceeding with the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for 
additional compensation, or any extension of time for completion. 

 
b. Time period for claim.  Within ten  (10) days after receipt of a written change order under 

subparagraph 20a, unless the period is extended by the Agency procurement officer in writing, the 
CONTRACTOR shall  respond with a claim for an adjustment.  The requirement for a timely written 
response by CONTRACTOR cannot be waived and shall be a condition precedent to the assertion of 
a claim.   

 
c. Claim barred after final payment.  No claim by the CONTRACTOR for an adjustment hereunder 

shall be allowed if a written response is not given prior to final payment under this Contract. 
 

d. Other claims not barred.  In the absence of a change order, nothing in this paragraph 20 shall be 
deemed to restrict the CONTRACTOR'S right to pursue a claim under the Contract or for breach of 
contract. 

 
21. Price Adjustment.  
 

a. Price adjustment.  Any adjustment in the contract price pursuant to a provision in this Contract shall 
be made in one or more of the following ways: 

 
(1) By agreement on a fixed price adjustment before commencement of the pertinent 

performance or as soon thereafter as practicable; 
 

(2) By unit prices specified in the Contract or subsequently agreed upon; 
 

(3) By the costs attributable to the event or situation covered by the provision, plus appropriate 
profit or fee, all as specified in the Contract or subsequently agreed upon; 

 
(4) In such other manner as the parties may mutually agree; or 

 
(5) In the absence of agreement between the parties, by a unilateral determination by the Agency 

procurement officer of the costs attributable to the event or situation covered by the 
provision, plus appropriate profit or fee, all as computed by the Agency procurement officer 
in accordance with generally accepted accounting principles and applicable sections of 
chapters 3-123 and 3-126, HAR. 

 
b. Submission of cost or pricing data.  The CONTRACTOR shall provide cost or pricing data for any 

price adjustments subject to the provisions of chapter 3-122, HAR. 
 
22. Variation in Quantity for Definite Quantity Contracts.  Upon the agreement of the STATE and the 

CONTRACTOR, the quantity of goods or services, or both, if a definite quantity is specified in this Contract, 
may be increased by a maximum of ten per cent (10%); provided the unit prices will remain the same except 
for any price adjustments otherwise applicable; and the Agency procurement officer makes a written 
determination that such an increase will either be more economical than awarding another contract or that it 
would not be practical to award another contract. 

 
23. Changes in Cost-Reimbursement Contract.  If this Contract is a cost-reimbursement contract, the following 

provisions shall apply: 
 

a. The Agency procurement officer may at any time by written order, and without notice to the sureties, 
if any, make changes within the general scope of the Contract in any one or more of the following: 

 
(1) Description of performance (Attachment 1); 
 
(2) Time of performance (i.e., hours of the day, days of the week, etc.); 

 
(3) Place of performance of services; 
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(4) Drawings, designs, or specifications when the supplies to be furnished are to be specially 

manufactured for the STATE in accordance with the drawings, designs, or specifications; 
 

(5) Method of shipment or packing of supplies; or 
 

(6) Place of delivery. 
 

b. If any change causes an increase or decrease in the estimated cost of, or the time required for 
performance of, any part of the performance under this Contract, whether or not changed by the 
order, or otherwise affects any other terms and conditions of this Contract, the Agency procurement 
officer shall make an equitable adjustment in the (1) estimated cost, delivery or completion schedule, 
or both; (2) amount of any fixed fee; and (3) other affected terms and shall modify the Contract 
accordingly. 

 
c. The CONTRACTOR must assert the CONTRACTOR'S rights to an adjustment under this provision 

within thirty (30) days from the day of receipt of the written order.  However, if the Agency 
procurement officer decides that the facts justify it, the Agency procurement officer may receive and 
act upon a proposal submitted before final payment under the Contract. 

 
d. Failure to agree to any adjustment shall be a dispute under paragraph 11 of this Contract.  However, 

nothing in this provision shall excuse the CONTRACTOR from proceeding with the Contract as 
changed. 

 
e. Notwithstanding the terms and conditions of subparagraphs 23a and 23b, the estimated cost of this 

Contract and, if this Contract is incrementally funded, the funds allotted for the performance of this 
Contract, shall not be increased or considered to be increased except by specific written modification 
of the Contract indicating the new contract estimated cost and, if this contract is incrementally 
funded, the new amount allotted to the contract. 

 
24. Confidentiality of Material. 
 

a. All material given to or made available to the CONTRACTOR by virtue of this Contract, which is 
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and 
shall not be disclosed to any individual or organization without the prior written approval of the 
STATE. 

 
b. All information, data, or other material provided by the CONTRACTOR to the STATE shall be 

subject to the Uniform Information Practices Act, chapter 92F, HRS. 
 
25. Publicity.  The CONTRACTOR shall not refer to the STATE, or any office, agency, or officer thereof, or any 

state employee, including the HOPA, the CPO, the Agency procurement officer, or to the services or goods, 
or both, provided under this Contract, in any of the CONTRACTOR'S brochures, advertisements, or other 
publicity of the CONTRACTOR.  All media contacts with the CONTRACTOR about the subject matter of 
this Contract shall be referred to the Agency procurement officer. 

 
26. Ownership Rights and Copyright.  The STATE shall have complete ownership of all material, both finished 

and unfinished, which is developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to 
this Contract, and all such material shall be considered "works made for hire."  All such material shall be 
delivered to the STATE upon expiration or termination of this Contract.  The STATE, in its sole discretion, 
shall have the exclusive right to copyright any product, concept, or material developed, prepared, assembled, 
or conceived by the CONTRACTOR pursuant to this Contract.  

 
27. Liens and Warranties.  Goods provided under this Contract shall be provided free of all liens and provided 

together with all applicable warranties, or with the warranties described in the Contract documents, whichever 
are greater. 
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28. Audit of Books and Records of the CONTRACTOR.  The STATE may, at reasonable times and places, audit 
the books and records of the CONTRACTOR, prospective contractor, subcontractor, or prospective 
subcontractor which are related to: 

 
a. The cost or pricing data, and 

 
b. A state contract, including subcontracts, other than a firm fixed-price contract. 

 
29. Cost or Pricing Data.  Cost or pricing data must be submitted to the Agency procurement  officer and timely 

certified as accurate for contracts over $100,000 unless the contract is for a multiple-term or as otherwise 
specified by the Agency procurement officer.  Unless otherwise required by the Agency procurement officer, 
cost or pricing data submission is not required for contracts awarded pursuant to competitive sealed bid 
procedures. 

 
If certified cost or pricing data are subsequently found to have been inaccurate, incomplete, or noncurrent as 
of the date stated in the certificate, the STATE is entitled to an adjustment of the contract price, including 
profit or fee, to exclude any significant sum by which the price, including profit or fee, was increased because 
of the defective data.  It is presumed that overstated cost or pricing data increased the contract price in the 
amount of the defect plus related overhead and profit or fee.  Therefore, unless there is a clear indication that 
the defective data was not used or relied upon, the price will be reduced in such amount. 

 
30. Audit of Cost or Pricing Data.  When cost or pricing principles are applicable, the STATE may require an 

audit of cost or pricing data. 
 
31. Records Retention. 
 

(1) Upon any termination of this Contract or as otherwise required by applicable law, 
CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or electronic 
form) of personal information received from the STATE.   
 

(2) The CONTRACTOR and any subcontractors shall maintain the files, books, and records that relate to 
the Contract, including any personal information created or received by the CONTRACTOR on 
behalf of the STATE, and any cost or pricing data, for at least three (3) years after the date of final 
payment under the Contract.  The personal information shall continue to be confidential and shall 
only be disclosed as permitted or required by law.  After the three (3) year, or longer retention period 
as required by law has ended, the files, books, and records that contain personal information shall be 
destroyed pursuant to chapter 487R, HRS or returned to the STATE at the request of the STATE.   

 
32. Antitrust Claims.  The STATE and the CONTRACTOR recognize that in actual economic practice, 

overcharges resulting from antitrust violations are in fact usually borne by the purchaser.  Therefore, the 
CONTRACTOR hereby assigns to STATE any and all claims for overcharges as to goods and materials 
purchased in connection with this Contract, except as to overcharges which result from violations 
commencing after the price is established under this Contract and which are not passed on to the STATE 
under an escalation clause. 

 
33. Patented Articles.  The CONTRACTOR shall defend, indemnify, and hold harmless the STATE, and its 

officers, employees, and agents from and against all liability, loss, damage, cost, and expense, including all 
attorneys fees, and all claims, suits, and demands arising out of or resulting from any claims, demands, or 
actions by the patent holder for infringement or other improper or unauthorized use of any patented article, 
patented process, or patented appliance in connection with this Contract.  The CONTRACTOR shall be solely 
responsible for correcting or curing to the satisfaction of the STATE any such infringement or improper or 
unauthorized use, including, without limitation: (a) furnishing at no cost to the STATE a substitute article, 
process, or appliance acceptable to the STATE, (b) paying royalties or other required payments to the patent 
holder, (c) obtaining proper authorizations or releases from the patent holder, and (d) furnishing such security 
to or making such arrangements with the patent holder as may be necessary to correct or cure any such 
infringement or improper or unauthorized use.    
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34. Governing Law.  The validity of this Contract and any of its terms or provisions, as well as the rights and 
duties of the parties to this Contract, shall be governed by the laws of the State of Hawaii.  Any action at law 
or in equity to enforce or interpret the provisions of this Contract shall be brought in a state court of 
competent jurisdiction in Honolulu, Hawaii. 

 
35. Compliance with Laws.  The CONTRACTOR shall comply with all federal, state, and county laws, 

ordinances, codes, rules, and regulations, as the same may be amended from time to time, that in any way 
affect the CONTRACTOR'S performance of this Contract. 

 
36. Conflict Between General Conditions and Procurement Rules.  In the event of a conflict between the General 

Conditions and the procurement rules, the procurement rules in effect on the date this Contract became 
effective shall control and are hereby incorporated by reference. 

 
37. Entire Contract.  This Contract sets forth all of the agreements, conditions, understandings, promises, 

warranties, and representations between the STATE and the CONTRACTOR relative to this Contract.  This 
Contract supersedes all prior agreements, conditions, understandings, promises, warranties, and 
representations, which shall have no further force or effect.  There are no agreements, conditions, 
understandings, promises, warranties, or representations, oral or written, express or implied, between the 
STATE and the CONTRACTOR other than as set forth or as referred to herein. 

 
38. Severability.  In the event that any provision of this Contract is declared invalid or unenforceable by a court, 

such invalidity or unenforceability shall not affect the validity or enforceability of the remaining terms of this 
Contract. 

 
39. Waiver.  The failure of the STATE to insist upon the strict compliance with any term, provision, or condition 

of this Contract shall not constitute or be deemed to constitute a waiver or relinquishment of the STATE'S 
right to enforce the same in accordance with this Contract.  The fact that the STATE specifically refers to one 
provision of the procurement rules or one section of the Hawaii Revised Statutes, and does not include other 
provisions or statutory sections in this Contract shall not constitute a waiver or relinquishment of the 
STATE'S rights or the CONTRACTOR'S obligations under the procurement rules or statutes. 

 
40.  Pollution Control.    If during the performance of this Contract, the CONTRACTOR encounters a "release" or 

a "threatened release" of a reportable quantity of a "hazardous substance," "pollutant," or "contaminant" as 
those terms are defined in section 128D-1, HRS, the CONTRACTOR shall immediately notify the STATE 
and all other appropriate state, county, or federal agencies as required by law.  The Contractor shall take all 
necessary actions, including stopping work, to avoid causing, contributing to, or making worse a release of a 
hazardous substance, pollutant, or contaminant, and shall promptly obey any orders the Environmental 
Protection Agency or the state Department of Health issues in response to the release.  In the event there is an 
ensuing cease-work period, and the STATE determines that this Contract requires an adjustment of the time 
for performance, the Contract shall be modified in writing accordingly. 

 
41. Campaign Contributions.  The CONTRACTOR is hereby notified of the applicability of 11-355, HRS, which 

states that campaign contributions are prohibited from specified state or county government contractors 
during the terms of their contracts if the contractors are paid with funds appropriated by a legislative body. 

 
42. Confidentiality of Personal Information. 
 

a. Definitions. 
 
 "Personal information" means an individual's first name or first initial and last name in 

combination with any one or more of the following data elements, when either name or data 
elements are not encrypted:   

 
(1) Social security number; 
 
(2) Driver's license number or Hawaii identification card number; or 
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(3) Account number, credit or debit card number, access code, or password that would permit 
access to an individual's financial information.   

 
Personal information does not include publicly available information that is lawfully made 
available to the general public from federal, state, or local government records.    
 

 "Technological safeguards" means the technology and the policy and procedures for use of the 
technology to protect and control access to personal information.   

 
b. Confidentiality of Material. 
 

(1) All material given to or made available to the CONTRACTOR by the STATE by virtue 
of this Contract which is identified as personal information, shall be safeguarded by the 
CONTRACTOR and shall not be disclosed without the prior written approval of the 
STATE.   

 
(2) CONTRACTOR agrees not to retain, use, or disclose personal information for any 

purpose other than as permitted or required by this Contract.   
 
(3) CONTRACTOR agrees to implement appropriate "technological safeguards" that are 

acceptable to the STATE to reduce the risk of unauthorized access to personal 
information.   

 
(4) CONTRACTOR shall report to the STATE in a prompt and complete manner any 

security breaches involving personal information.   
 
(5) CONTRACTOR agrees to mitigate, to the extent practicable, any harmful effect that is 

known to CONTRACTOR because of a use or disclosure of personal information by 
CONTRACTOR in violation of the requirements of this paragraph.   

 
(6) CONTRACTOR shall complete and retain a log of all disclosures made of personal 

information received from the STATE, or personal information created or received by 
CONTRACTOR on behalf of the STATE.   

 
c. Security Awareness Training and Confidentiality Agreements. 
 

(1) CONTRACTOR certifies that all of its employees who will have access to the personal 
information have completed training on security awareness topics relating to protecting 
personal information.   

 
(2) CONTRACTOR certifies that confidentiality agreements have been signed by all of its 

employees who will have access to the personal information acknowledging that:   
 

(A) The personal information collected, used, or maintained by the CONTRACTOR 
will be treated as confidential; 

 
(B) Access to the personal information will be allowed only as necessary to perform 

the Contract; and 
 
(C) Use of the personal information will be restricted to uses consistent with the 

services subject to this Contract.   
 

d. Termination for Cause.  In addition to any other remedies provided for by this Contract, if the 
STATE learns of a material breach by CONTRACTOR of this paragraph by CONTRACTOR, the 
STATE may at its sole discretion:   
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(1) Provide an opportunity for the CONTRACTOR to cure the breach or end the violation; or 
 
(2) Immediately terminate this Contract.   
 
In either instance, the CONTRACTOR and the STATE shall follow chapter 487N, HRS, with 
respect to notification of a security breach of personal information.   

 
e. Records Retention. 
 

(1) Upon any termination of this Contract or as otherwise required by applicable law, 
CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or 
electronic form) of personal information received from the STATE.   

 
(2) The CONTRACTOR and any subcontractors shall maintain the files, books, and records 

that relate to the Contract, including any personal information created or received by the 
CONTRACTOR on behalf of the STATE, and any cost or pricing data, for at least three 
(3) years after the date of final payment under the Contract.  The personal information 
shall continue to be confidential and shall only be disclosed as permitted or required by 
law.  After the three (3) year, or longer retention period as required by law has ended, the 
files, books, and records that contain personal information shall be destroyed pursuant to 
chapter 487R, HRS or returned to the STATE at the request of the STATE.   
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